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IN THE UTAH COURT OF APPEALS 
TOSHIKO PICKHOVER, an * 
individual and personal * 
representative of the Estate * 
of John W. Pickhover; CATHERINE * 
PICKHOVER, an individual and * 
GLORIA PICKHOVER, an individual,* 
Plaintiffs, * 
vs. 
SMITH'S MANAGEMENT CORPORATION, 
A Utah corporation; SMITH'S 
FOOD KING PROPERTIES, a Utah 
corporation; YOUNG ELECTRIC 
SIGN COMPANY (Appellant); 
MARVEON, INC. (Respondent); 
and IMAGE NATIONAL, INC., an 
Idaho corporation, 
Defendants. 
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CERTIFICATION BY COUNSEL FOR PETITIONER 
THAT PETITION IS PRESENTED IN GOOD FAITH AND NOT FOR DELAY 
I hereby certify that this Petition for Rehearing is 
presented in good faith and not for the purpose of delay. 
DATED this ^ Y day of April, 1989. 
RICHARDS, BRANDT, MILLER 
& NELSO, 
. M: L K. MOIIRMAH-
A t t o r n e y s f o r YESCO 
- i i i -
INTRODUCTION 
Young Electric Sign Company (herein after "YESCO") 
petitions this Court to rehear its decision filed April 11, 
1989 with respect to its determination to affirm the Order 
and Judgment of the trial court. YESCO respectfully asserts 
that the determination to affirm is inconsistent with the 
reasoning of this Court in the body of its opinion, Pickhover 
v. Smithfs Management Corp., 106 Utah Adv. Rep. 43 (April 11, 
1989), and the facts that were on the record and before the 
Court at the time of oral argument. 
Marveon's Motion for Summary Judgment was one for 
indemnification based upon a theory of common law 
indemnification, as set out in its Cross-Claim, or upon a 
theory of a specific agreement to indemnify based upon language 
found in the Purchase Agreement between YESCO and Marveon. The 
trial court ordered a judgment granting indemnification based 
on the arguments of counsel for Marveon that Marveon was 
entitled to indemnification. However, the reasoning of this 
Court in its Amended Opinion requires that the trial court's 
Order and Judgment granting indemnification be reversed and 
remanded for a determination consistent with the Amended 
Opinion. 
ARGUMENT 
THE TRIAL COURT'S ORDER AND JUDGMENT SHOULD BE 
REVERSED AND REMANDED FOR A DETERMINATION CONSISTENT 
WITH THE OPINION OF THE APPELLATE COURT AS SET OUT IN THE 
BODY OF PICKHOVER V. SMITH'S MANAGEMENT CORP,, 
106 Utah Adv. Rep. 43 (April 11, 1989 Amended Opinion) 
For purposes of this Petition for Rehearing only, 
YESCO concedes that its failure to purchase insurance for 
Marveon as a named insured was a breach of a contract with 
Marveon. However, as this Court stated in its recent decision, 
Pickhover v. Smith's Management Corporation, 106 Utah Adv. 
Rep. 43 (April 11, 1989 Amended Opinion) "[a]n agreement to 
purchase insurance does not make the party agreeing to provide 
insurance an indemnitor." Id. at 45. (Emphasis added.) 
This Court went on to say in that opinion that fl[i]f a party 
contractually agrees to purchase insurance for another, the 
agreement is to be construed under general contract principles 
and if the insurance is not obtained, the party is liable for 
breach of contract." Id. at 46. (Emphasis added.) As a 
consequence of the foregoing statements by this Court in that 
recent opinion the Order and Judgment of the trial court must 
be reversed and remanded for treatment consistent with the body 
of the Opinion. 
In August of 1985 Marveon answered the plaintiffs1 
Complaint in the underlying action and cross-claimed against 
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the other defendants, including YESCO. (See Answer and 
Cross-Claim attached as Exhibit "A.") Paragraph 7 alleges 
"this defendant is entitled to be fully indemnified by 
cross-defendants." (Emphasis added.) Nowhere in Marveon1s 
Cross-Claim is there a reference or allegation for breach of 
contract against YESCO. In October of 1986, Marveon filed its 
Motion for Summary Judgment against YESCO asserting that 
"Marveon is entitled to be indemnified by Young Electric for 
the full amount of any such judgment up to one million 
dollars . . . ." (See Motion for Summary Judgment attached as 
Exhibit "B.") (Emphasis added.) Subsequently the trial court 
granted Marveon's Motion for Summary Judgment (see Order and 
Judgment attached as Exhibit "C") and stated as follows: "NOW, 
THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT: Judgment 
be, and hereby is entered in favor of Marveon and against YESCO 
that in the event any judgment is returned in favor of 
plaintiffs and against Marveon that Marveon is entitled to be 
indemnified by YESCO for the full amount of any such judgment 
up to one million dollars . . . ." (Emphasis added.) 
At the time this case was argued before Judge Daniels 
at the trial court level there was only one issue before the 
court. That is, was Marveon entitled to indemnification from 
YESCO. There was no issue as to whether or not there was a 
breach of contract. In fact, Marveon could not have brought a 
-3-
Motion for .Summary Judgment on the theory of breach of contract 
because it had not cross-claimed against YESCO on any such 
theory. Therefore, the issue of damages as a result of a 
breach of contract never was contemplated, raised or reached. 
The only issue before the court was whether or not Marveon was 
entitled to indemnification. Because that was the only issue 
before the court YESCO argued that Marveon was not entitled to 
indemnification because of the strict construction rule. At 
the time of the oral argument on the Motion for Summary 
Judgment, Freund v. Utah Power & Light, Co., 625 F. Supp. 
272, (D. Utah 1985) was the leading case construing agreements 
to provide insurance. Freund construed agreements to 
purchase insurance as indemnification agreements and 
interpreted them under the strict construction rule. There was 
no reason for either Marveon or YESCO to assume that the 
agreement in question was anything other than an 
indemnification agreement. The only issue before the court was 
which indemnification rule of interpretation might apply. 
This Court's determination that an agreement to 
purchase insurance does not make the party agreeing to provide 
the insurance an indemnitor requires that this Court reverse 
the trial court's determination that Marveon is entitled to 
indemnification from YESCO. None of those issues as to how a 
breach of contract would relate to Marveon's damages were 
-4-
before the .trial court or determined by the trial court. It is 
clear that YESCO, Marveon and the judge were all operating on 
the basis that this was an indemnification agreement. In fact, 
Marveon can make no other argument. In its Cross-Claim, as 
stated above, it only cross-claimed for indemnification. YESCO 
defended on the basis that Marveon was not entitled to 
indemnification. The trial court ruled that Marveon was 
entitled to indemnification. 
This Court's determination that YESCO breached its 
agreement to purchase insurance and that an agreement to 
purchase insurance does not make the party agreeing to provide 
the insurance an indemnitor, requires that the trial court's 
determination that Marveon was entitled to indemnification be 
reversed and remanded for a determination consistent with this 
opinion. 
CONCLUSION 
This Court's opinion is not consistent with the Order 
and Judgment of the trial court. Therefore, petitioner 
YESCO, respectfully requests that the Court grant its Petition 
for Rehearing and amend its recent Amended Opinion to reverse 
and remand. 
-5-
RESPECTFULLY SUBMITTED this day of April, 1989. 
,, BRANDT, MILLER 
& NELSON 
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MAILING CERTIFICATE 
I HEREBY CERTIFY that a true and correct copy of the 
foregoing instrument was mailed, first class, postage prepaid 
on this Aft day of April, 1989, to the following counsel of 
record: 
Mark 0. Van Wagoner 
VAN WAGONER & STEVENS 
Attorneys for Plaintiffs 
215 South State Street, Suite 500 
Salt Lake City, Utah 84111 
Roger H. Bullock 
STRONG & HANNI 
6th Floor, Boston Building 
Salt Lake City, Utah 84111 
Attorneys for Smiths 
Paul H. Matthews 
HANSON, EPPERSON & SMITH 
#4 Triad Center, Suite 500 
Salt Lake City, Utah 84180 
Attorneys for Image National 
Paul S. Felt 
RAY, QUINNEY & NEBEKER 
P.O. Box 45385 
Salt Lake City, Utah 84145-0385 
Attorneys for Dee's, Inc. 
Robert H. Henderson 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
P.O. Box 45000 
Salt Lake City, Utah 84145 
^A^y^^tULAy 
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6049-136 
A D D E N D U M 
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E X H I B I T "A' 
ROBERT H. HENDERSON 
SNOW, CHRISTENSEN & MARTINEAU 
Attorneys for Defendant 
MARVEON SIGN COMPANY 
10 Exchange Place, Eleventh Floor 
P.O. Box 3000 
Salt Lake City, Utah 84110 
Telephone: (801) 521-9000 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
TOSHIKO PICKHOVER, an individual 
and personal representative of 
the Estate of John W. Pickhover; 
CATHERINE PICKHOVER, an indivi-
dual; and GLORIA PICKHOVER, an 
individual, 
Plaintiffs, 
vs. 
SMITH'S MANAGEMENT CORPORATION, 
a Utah corporation; SMITH'S FOOD 
KING PROPERTIES, a Utah corpora-
tion, DEE'S, INC., a Utah cor-
poration; YOUNG ELECTRIC SIGN 
COMPANY, a Utah corporation; 
MARVEON SIGN COMPANY, a Utah 
corporation; and IMAGE NATIONAL, 
INC., an Idaho corporation, 
Defendants. 
ANSWER 
Defendant Marveon Sign Company answers plaintiff's com-
plaint as follows: 
FIRST DEFENSE 
The Complaint fails to state a claim upon which relief 
can be granted as to this defendant. 
9 1 ^ ' * 
ANSWER AND CROSSCLAIM 
Civil No. C85-4307 
SECOND DEFENSE 
The negligence of this defendant, if anyf and any is 
expressly denied, was not the legal cause, the proximate cause 
or the cause in fact of the death of John W. Pickhover, the 
injuries of Toshiko Pickhover or the damages of which plaintiffs 
complain. 
THIRD DEFENSE 
Wie death of John W. Pickhover was caused or proximately 
contributed to by the negligence of John W. Pickhover, and 
plaintiffs1 damages are either barred or reduced accordingly. 
FOURTH DEFENSE 
The damages of which plaintiffs complain were proximately 
caused by the negligence or other actionable conduct of others 
who this defendant did not and could not control. 
FIFTH DEFENSE 
The injuries of Toshiko Pickhover were caused or proxi-
mately contributed to by the negligence of Toshiko Pickhover, 
and her damages are either barred or reduced accordingly. 
SIXTH DEFENSE 
Plaintiffs' complaint is barred because plaintiffs 
assumed the risk. 
SEVENTH DEFENSE 
This defendant responds to the number of paragraphs of 
the Complaint as follows: 
1. Admits 
2 through 7. This defendant is without information 
sufficient to form a belief as to the truth of 
- 2 -
the allegations of paragraphs 2 through 7, 
and therefore denies the same* 
8. Admits* 
§ through 14. This defendant is without information 
sufficient to form a belief as to the truth of 
the allegations of paragraphs 9 through 14. 
and therefore denies the same. 
15. This defendant admits that it built a sign in 
1978 and installed it at Smith's Food King at 
2039 East 9400 South, Sandy. Utah in 1978 and 
maintained that sign until 1981, and this 
defendant denies each and every other allegation 
of paragraph 15. 
16. This defendant is without information sufficient 
to form a belief as to the truth of the allega-
tions of paragraph 16, and therefore denies 
the same. 
17 through 84, the first through seventh claims for 
relief. This defendant denies each and every 
other allegation of paragraphs 17 through 84. 
the first through seventh claims for relief to 
the extent that they may be reasonably construed 
to be directed towards this defendant. 
EIGHTH DEFENSE 
This defendant denies each and every other allegation of 
plaintiffs' complaint not specifically herein admitted. 
- 3 -
NINTH DEFENSE 
This defendant did not owe plaintiffs any duty. 
TENTH DEFENSE 
Under Utah law there is no such tort as negligent in-
fliction of emotional stress. 
ELEVENTH DEFENSE 
As an affirmative defense, this defendant alleges that 
since 1981 it did not maintain the sign, it had no power or 
ability to control the sign or the premises where the sign 
was located, and further, this defendant alleges that in 1984 
some three years after this defendant last performed any main-
tenance on the sign, the premises where the sign was located 
were extensively remodeled. 
CROSSCLAIM 
This defendant crossclaims against Smith's Management 
Corporation, Smith's Food King Properties, Dee's Inc., Young 
Electric Sign Company, and Image National, Inc. as follows: 
1. Plaintiffs' filed a complaint which alleges, gen-
erally, that plaintiffs' decedent was killed on the premises 
at Smith's Food King at 2039 East 9400 South, Sandy, Utah, 
and that plaintiff Toshiko Pickhover was injured at the same 
time and place as a result of a falling sign striking their 
bodies. 
2. Although this defendant built the sign and installed 
the same in 1978 and maintained it until 1981, this defendant 
had no ability or power to control the premises or maintain the 
- 4 -
sign since 1981. 
3. In 1981/ this defendant sold its maintenance contracts-
with Smith's Food King to defendant Young Electric. Young 
Electric maintained the sign until that maintenance contract 
expired in 1984. 
4. Smith's Food King then entered into a maintenance 
contract with either Young Electric or defendant Image/ or both. 
5. In 1984 the premises where the sign was located were 
extensively remodeled/ which substantially altered the entire 
physical plant as it related to the defendant's prior acts 
covering the sign. 
6. The negligence or other actionable conduct of this 
defendant/ and any is expressly denied/ was secondary and passive 
to the active and primary negligence or other actionable fault 
of cross-defendants. 
7. In the event a judgment is returned in favor of plain-
tiffs and against this defendant/ this defendant is entitled to 
be fully indemnified by cross-defendants. In the alternative, 
this defendant is entitled to contribution from cross-defendants 
in the full amount of any such judgment or to the full extent 
authorized by the Utah Contribution Statute. 
WHEREFORE/ having answered plaintiffs' complaint/ this 
defendant prays that the same be dismissed/ and that it be 
awarded it's costs incurred herein including reasonable attorney's 
fees and costs and such other relief as the court deemed just 
and appropriate. In the event that a judgment is entered in 
favor of plaintiff and against this defendant/ this defendant 
- 5 -
prays for indemnification and/or contribution from cross-
defendants for the full amount of any such judgment entered 
in favor of plaintiff, and for such other relief as the court 
deems just and appropriate in the circumstances, including 
costs and fees incurred herein and a reasonable attorney's fee, 
DATED this Z\ day of August, 1985. 
SNOW, CHRISTENSEN & MARTINEAU 
By ... 
Rol^ft H. Henderson 
Attorneys for Defendant 
Marveon Sign 
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AFFIDAVIT OF SERVICE 
ss, 
STATE OF UTAH 
COUNTY OF SALT LAKE: 
Yevon Carter , being first duly sworn, states that 
she is employed in the law offices of Snow, Christensen & Martineau 
attorneys for Marveon Sign Company 
herein, that she served the attached Answer and Crossclaim 
In Case Number 5830-494 Toshiko Pickhover vs. Smith's et a! 
Court, upon the following parties by placing a true and correct copy 
thereof in an envelope addressed to: 
Mark 0. Van Wagoner 
Van Wagoner & Stevens 
Attorneys for Plaintiffs 
185 South State Street 
Suite 550 
Salt Lake City, Utah 84111 
Roger H. Bullock 
Strong & Hanni 
6th Floor, Boston Bldg. 
Salt Lake City, Utah 84111 
Attorneys for Smiths 
Gary D. Stott 
Richards. Brandt, Miller & 
Nelson 
50 South Main, 4th Floor 
Salt Lake City, Utah 84110 
Attorneys for Young Electri 
Paul S. Felt 
Ray, Quinney & Nebeker 
P.O. Box 3850 
Salt Lake City, Utah 84110 
Attorneys for Dee's Inc. 
Paul H. Matthews 
Hanson & Dunn - Attorneys for Image 
175 South West Temple 
Salt Lake City, Utah 84101 
and causing the same to be mailed first class, postage prepaid, 
on the 22Q<3 day of August 1 9 8 5 . 
M/it^y C^uj& *L 
Subscribed and sworn to/before me this 22nd day of 
August , 1985. 
My Commission Expires: 
Notary Public 
Residing at: Salt Lake County 
E X H I B I T "B" 
- * -1 • > \ 
ROBERT H. HENDERSON 
SNOW, CHRISTENSEN & MARTINEAU 
Attorneys for Marveon Sign Company 
10 Exchange Place, Eleventh Floor 
Post Office"Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
TOSHIKO PICKHOVER, et al.., DEFENDANT MARVEON'S MOTION 
FOR SUMMARY JUDGMENT AGAINST 
Plaintiffs, DEFENDANT YOUNG ELECTRIC 
vs. 
SMITH1S MANAGEMENT 
CORPORATION, et a_l. , Civil No. C85-4307 
Defendants. Judge Scott Daniels 
Pursuant to Rule 56 of the Utah Rules of Civil Procedure, 
defendant Marveon Sign Company moves the Court for Summary 
Judgment in its favor, and against defendant Young Electric 
Sign Company, that in the event any judgment is returned in 
favor of plaintiffs and against Marveon, Marveon is entitled to 
be indemnified by Young Electric for the full amount of any 
such judgment up to $1,000,000, and that Marveon be awarded its 
costs and attorney's fees incurred herein. 
*. CRK'S OFFICE 
OCT 6 4n?W'W 
£ g , - (J 
This Motion is based on the pleadings and depositions on 
file herein, and is supported by a Memorandum which more fully 
sets forth the basis of this Motion. 
DATED this ZL day of CC706T^ , 1986. 
SNOW, CHRISTENSEN & MARTINEAU 
m d e r s o n 
A t t o r n e y s fo r Marveon S ign 
Company 
SCM1904H 
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AFFIDAVIT OF SERVICE 
STATE OF UTAH 
COUNTY OF SALT LAKE ) 
ss. 
DQNNA L, CAMPBBLT. , being sworn, says 
that she is employed in the law offices of Snow, Christensen 
& Martineau, attorneys for Marveon Sign, Inc. 
herein, that she served the attached Motion for Summary Judgment 
Against Defendant Young Electric and Memorandum in Support 
of Marveon's Motion for Summary Judgment Against Young Electric 
in Civil Number C85-4307 Third Judicial District 
Court upon the following parties by placing a true and correct 
copy thereof in an envelope addressed to: 
Mark 0. Van Wagoner 
VAN WAGONER & STEVENS 
Attorneys for Plaintiffs 
185 South State St., Ste. 550 
Salt Lake City, Utah 84111 
Roger H. Bullock 
STRONG & HANNI 
6th Floor, Boston Bldg. 
Salt Lake City, Utah 84111 
Attorneys for Smiths 
Paul H. Matthews 
HANSON & DUNN 
Attorneys for Image 
175 South West Temple 
Salt Lake City, Utah 84101 
and causing the same to be mailed, first class, postage prepaid, 
on the 3rd day of October , 1985. 
Gary D. Stott 
RICHARDS, BRANDT, MILLER 
& NELSON 
50 South Main, 7th Floor 
Salt Lake City, Utah 84144 
Attorneys for Young Electric 
Paul S. Felt 
RAY, QUINNEY & NEBEKER 
P.O. Box 3850 
Salt Lake City, Utah 84110 
Attorneys for Dee's, Inc. 
/yiJ!^^ 6% 
SUBSCRIBED AND SWORN to before me this 3rd day of 
October 
My Commission Expires: 
, 1985. 
NOTARY PUBLIC 
Residing in the State of Utah 
ooonzc 
E X H I B I T "C" 
ROBERT H. HENDERSON \ . 
SNOW, CHRISTENSEN & MARTIK£AU 
Attorneys for Marveon Sigp\j£oinpany 
10 Exchange Place, Eleven:th^ F-loor 
Post Office Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
FILED JN GuERK'S G---^ 
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NOV 101936 
ri Dixon mncJ c/ ,v. w. l« j/CiSt Coi>rt 
By 
C^>-?v Clc'H 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
TOSHIKO PICKHOVER, et al., 
Plaintiffs, 
vs. 
SMITH'S MANAGEMENT 
CORPORATION, et al., 
Defendants. 
ORDER AND JUDGMENT 
Civil No. C85-4307 
Judge Scott Daniels 
Defendant, Marveon, Inc.'s (Marveon) Motion for Summary 
Judgment Against Defendant Young Electric Sign Company (YESCO) 
came on regularly for Hearing before The Honorable Scott Daniels 
at the Law and Motion calendar at 10:00 a.m. on October 31, 1986. 
Each party was represented by counsel. The Court heard the 
arguments of Robert H. Henderson of the law firm Snow, Christensen 
& Martineau on behalf of Marveon and Midhael K. Mohrman of the 
law firm Richards, Brandt, Miller & Nelson on behalf of YESCO. 
The Court fully reviewed the Memoranda on file and the Court 
was fully advised. 
*i 
oo1 .o*
6J 
The Court concludes that in the event any judgment is 
returned in -favor of plaintiffs and against Marveon, that 
Marveon is entitled to be indemnified by YESCO for the full 
amount of any such judgment up to $1,000,000 and that YESCO 
be required to pay Marveon's costs and attorneys' fees from 
and after the date of the tender of the defense of Marveon 
to YESCO. 
NOW, THEREFORE, IT IS ORDERED: 
That Marveon's Motion for Summary Judgment Against 
YESCO be, and hereby is granted. 
Based thereon, NOW, THEREFORE, IT IS ORDERED, ADJUDGED 
AND DECREED THAT: 
Judgment be, and hereby is entered in favor of Marveon 
and against YESCO that in the event any judgment is returned 
in favor of plaintiffs and against Marveon that Marveon is 
entitled to be indemnified by YESCO for the full amount of 
any such judgment up to $1,000,000, and that YESCO pay Marveon's 
costs and attorneys' fees from and after the date of the tender 
of defense of Marveon to YESCO. 
DATED this ) L> day of November, 1986. 
BY THE COURT: 
SCOTT DANIELS 
District Court Judge 
ATTEST 
- 2 - H. DiXGN HWCLEY ^r\' 
• y - 1 - — • 
AFFIDAVIT OF SERVICE 
STATE OF UTAH ) 
ss. 
COUNTY OF SALT LAKE ) 
Donna Campbell, being sworn, says that she is 
employed in the law offices of Snow, Christensen & Martineau, 
attorneys for Marveon Sign, Inc., that she served the attached 
Order and Judgment upon the following parties by hand delivery 
to on the 31st day of October, 1986: 
Mark 0. Van Wagoner 
VAN WAGONER & STEVENS 
Attorneys for Plaintiffs 
185 South State St., Ste. 550 
Salt Lake City, Utah 84111 
Roger H. Bullock 
STRONG & HANNI 
6th Floor, Boston Bldg. 
Salt Lake City, Utah 84111 
Attorneys for Smiths 
Paul H. Matthews 
HANSON & DUNN 
Attorneys for Image 
175 South West Temple 
Salt Lake City, Utah 84101 
Gary D. Stott 
RICHARDS, BRANDT, MILLER 
& NELSON 
50 South Main, 7th Floor 
Salt Lake City, Utah 84144 
Attorneys for Young Electric 
Paul S. Felt 
RAY, QUINNEY & NEBEKER 
P.O. Box 3850 
Salt Lake City, Utah 84110 
Attorneys for Dee's, Inc. 
f c r e t a r y 
SUBSCRIBED AND SWORN t o b e f o r e me t h i s nl — 
O c t o b e r , 1986 . 
day of 
My Commission Expires: 
JOTAM PUBLIC 
Residing in State of Utah 
o,00 \$f< 
